
RESOLUTION 11-2-10 R

A RESOLUTION APPROVING ODFI ORIGINATOR AGREEMENT

WHEREAS, Kanab City Corporation desires to continue to give residents the ability to pay

bills, fees, and deposits through Xpress Bill Pay.

NOW THEREFORE, be it resolved by the City Council of Kanab City, Utah that the

attached agreement is approved.

ADOPTED by the City Council of Kanab City, Utah, 9th day of November, 2010.

Kanab City



ODFI ORIGINATOR AGREEMENT

This ODFI Originator Agreement (this "Agreement"), dated as of Al.v.: , of L. ,20 I~, is
between City of Kanab, a Utah Municipal Corporation ("Company"), and Bank of American Fork, a Utah
state chartered bank ("Bank").

RECITALS

A. Company wishes to initiate debit Entries (with such debit Entries to include Accounts
Receivable Entries ("ARC Entries")) and credit Entries by means of the Automated Clearing House
Network pursuant to the terms of this Agreement, the Third-Party Sender Agreement (identified below)
and the rules of the National Automated Clearing House Association (the "Rules"), and Bank is willing to
act as an Originating Depository Bank with respect to such Entries.

B. Unless otherwise defined herein; capitalized terms shall have the meanings provided in
the Rules. The term "Entry" shall have the meaning provided in the Rules and shall also mean the data
received from Company from which Bank initiates each Entry.

AGREEMENT

1. Transmittal of Entries By Company.

(a) Through Xpress Solutions L.L.C., a Utah limited liability company d/b/a Xpress
Bill Pay, as a third-party sender (the "Third-Party Sender"), Company shall transmit credit and debit
Entries to Bank in compliance with the formatting and other requirements set forth in the ODFI / Third­
Party Sender Agreement between Third-Party Sender and Bank (the "Third-Party Sender Agreement") (or
as otherwise determined or directed by Bank in its sole discretion).

(b) Company agrees that its ability to originate entries under this Agreement is
subject to exposure limits in accordance with the: Rules and as set forth in the Third-Party Sender
Agreement (or as otherwise determined by Bank in its sole discretion).

(c) Nothing in the agreements between Originator and Third-Party Sender shall limit
or affect the obligations and responsibilities of Company as an Originator to Bank under this Agreement
and the Rules.

2. Security Procedures.

(a) Bank shall comply with the security procedures requirements described in the
Third-Party Agreement (together with such other procedures as Bank may provide or determine).
Company acknowledges that the sole purpose of such security procedures is an attempt to determine
verification of authenticity and not to detect an error in the transmission or content of an Entry. No
security or other procedures for the detection of any such error has been agreed upon between Bank and
Company, and Bank assumes no such responsibility.

(b) Company, in its agreement with Third-Party Sender, is solely responsible to
establish and maintain the procedures to safeguard against unauthorized or erroneous transmissions. If
Company believes or suspects that any such information or instructions have been known or accessed by
unauthorized persons, Company agrees to notify Bank immediately followed by written confirmation. The
occurrence of unauthorized access will not affect any transfers by Bank prior to receipt of such notification
and within a reasonable time period thereafter to respond and to put in place measures to prevent
unauthorized transfers.

3. Compliance With Securitv Procedures.

(a) If an Entry (or a request for cancellation or amendment of an Entry) received by
Bank purports to have been transmitted or authorized by Third-Party Sender, it will be deemed effective
as Company's Entry (or request) and Company shall be obligated to pay Bank the amount of such Entry
(or any return with respect thereto) even though the Entry (or request) was not authorized by Company or



Third-Party Sender, provided Bank accepted the Entry in good faith and acted in substantial compliance
with the Third-Party Agreement. '

(b) If an Entry (or request for cancellation or amendment of an Entry) received by
Bank was transmitted or authorized by Third-Party Sender, Company shall pay Bank the amount of the
Entry (or any return with respect thereto), whether or not Bank complied with the Third-Party Agreement
with respect to that Entry and whether or not that Entry was erroneous in any respect or that error would
have been detected if Bank had complied with such provisions.

4. Recording and Use of Communications. Company and Bank agree that all telephone
conversations, emalls or data transmissions between them or their agents made in connection with this
Agreement may be electronically recorded and retained by either party by use of any reasonable means.

5. Processing, Transmittal And Settlement By Bank.

(a) Except as provided in Section 6 and Section 7, Bank shall (i) process Entries
received from Third-Party Sender to conform with the file specifications set forth in the Rules and the
Third-Party Sender Agreement, (ii) transmit such Entries as an Originating Depository Bank to the ACH
Operator, and (iii) settle for such Entries as provided in the Rules.

(b) Bank shall transmit such Entries to the ACH Operator as set forth in the Third-
Party Sender Agreement.

(c) If any of the requirements is not met, Bank shall use reasonable efforts to
transmit such Entries to the ACH Operator by the next deposit deadline which is a Business Day and a
day on which the ACH Operator is open for business.

6. On-Us Entries. Except as provided in Section 7, in the case of an Entry received for credit
or debit to an account maintained with Bank (an "On-Us Entry"), Bank shall credit or debit the Receiver's
account in the amount of such Entry on the Effective Entry Date contained in such Entry, provided the
requirements set forth in Section 5 are met. If either of those requirements is not met, Bank shall use
reasonable efforts to credit or debit the Receiver's account in the amount of such Entry no later than the
next Business Day following such Effective Entry Date.

7. Rejection of Entries. Bank may reject any Entry which does not comply with the
requirements of Section 1, Section 2, or the Third-Party Sender Agreement or which contains an Effective
Entry Date more than two (2) days after the Business Day such Entry is received by Bank. Bank may
reject an Entry for any reason for which an Entry may be returned under the Rules. Bank may reject any
Entry if Third-Party Sender has failed to comply with its obligations under the Third-Party Sender
Agreement. Bank may reject any Entry if Third-Party Sender does not adhere to security procedures as
described in the Third-Party Sender Agreement or as otherwise determined by Bank.

8. Cancellation or Amendment By Company. Company shall have no right to cancel or
amend any Entry submitted by Third-Party Sender to Bank.

9. Notice of Returned Entries; Notice of Change. Bank shall notify Third-Party Sender by
phone, electronic transmission, including email, or by other writing of the receipt of a returned Entry from
the ACH Operator no later than one (1) Business Day after the Business Day of such receipt. Bank shall
have no obligation to retransmit a returned Entry to the ACH Operator if Bank complied with the terms of
this Agreement with respect to the original Entry.

Bank shall provide Third-Party Sender all information, as required by the Rules, with respect to
each Notification of Change (NOC) Entry or Corrected Notification of Change (Corrected NOG) Entry
received by Bank relating to Entries transmitted by Company.



10. Unconditional Payment by Company for Entries: Payment by ODFI for Entries.

(a) Company shall unconditionally and promptly pay Bank the amount of each credit
Entry transmitted by Bank pursuant to this Agreement at such time on the date of transmittal by Bank of
such credit Entry as Bank, in its discretion, may determine.

(b) Company shall unconditionally and promptly pay Bank the amount of, and shall
otherwise indemnify and hold Bank harmless with respect to, each debit Entry returned (for whatever
reason, except due to Bank's gross negligence or willful misconduct), including without limitation an ARC
Entry return, by an RDFI that was transmitted by Bank pursuant to this Agreement.

11. The Account. Bank may, without prior notice or demand, obtain payment of any amount
due and payable to it under this Agreement by debiting the settlement account of the Third-Party Sender
identified in the Third-Party Sender Agreement (the "Account"). Company agrees that Bank may debit any
account maintained by Company with Bank or that Bank may set off against any amount it owes to
Company, in order to obtain payment of Company's obligations under this Agreement. Upon request of
Bank, Company agrees to promptly provide to Bank such information pertaining to Company's financial
condition as Bank may reasonably request.

12. Account Reconciliation. Entries transmitted by Bank or credited to a Receiver's account
maintained with Bank will be reflected on Third-Party Sender's periodic statement issued by Bank with
respect to the Account pursuant to the agreement between Bank and Company. Third-Party Sender has
the responsibility of determining the accuracy of all such statements pursuant to the terms of the Third­
Party Sender Agreement and the Account agreement. Bank has no obligation to provide any such
information to Company.

13. Company Representations And Agreements: Indemnity.

(a) With respect to each and every Entry transmitted by Company, Company
represents and warrants to Bank and agrees that (a) each person shown as the Receiver on an Entry
received by Bank from Company has authorized the initiation of such Entry and the crediting or debiting
of its account in the amount and on the Effective Entry Date shown on such Entry, (b) such authorization
is operative at the time of transmittal or crediting or debiting by Bank as provided herein, (c) Company
shall perform its obligations under this Agreement in accordance with all applicable laws, regulations, and
orders, including, but not limited to, the sanctions laws, regulations, and orders administered by OFAC;
laws, regulations, and orders administered by FinCEN; and any state laws, regulations, or orders
applicable to the providers of ACH payment services, and (d) Company shall be bound by and comply
with the provision of the Rules (among other provisions of the Rules) making payment of an Entry by the
RDFI to the Receiver provisional until receipt by the RDFI of final settlement for such Entry. Company
specifically acknowledges that it has received notice of the rule regarding provisional payment and of the
fact that, if such settlement is not received, the RDFI shall be entitled to a refund from the Receiver of the
amount credited and Company shall not be deemed to have paid the Receiver the amount of the Entry.

(b) With respect to each and every ARC Entry, Company represents and warrants
that the Company has provided the requisite notice to the Receiver prior to the receipt of Receiver's
check stating that the check will be used as the basis for the origination of an ARC Entry, stating
substantially the following:

When you provide a check as payment, you authorize us to use the information from your
check to make a one-time electronic fund transfer from your account. In certain
circumstances, such as for technical or processing reasons, we may process your check
as a check transaction.

(c) Such notice also gives the Receiver the right to give a notice to Company opting
out of the use of the check to generate an ARC Entry.

(d) With respect to each and every Entry transmitted as an ARC, Company
represents the amount of the Entry, the routing number, the account number, and the check serial



number are in accordance with source check. In addition, Company represents to Bank that with respect
to each ARC Entry:

(i) the Entry was not transmitted to an account of a Receiver who did not
receive prior notice of the check conversion or who opted out of check
conversion;

(ii) the source check was not presented for payment;

(iii) the check used for the debit Entry is in proper form;

(iv) the check has the necessary MICR line for an ARC Entry;

(v) the check is for an amount no greater than $25,000;

(vi) the check is not a third-party check or a draft;

(vii) the check has not been remotely created;

(viii) the check has not been provided by a credit card or home equity line lender
for purposes of accessing credit;

(ix) the check is not drawn on an investment company;

(x) the check is not an obligation of a financial institution (e.g. a travelers check,
cashier's check, money order, etc.); and

(xi) the check is not payable in a currency other than United States currency.

(e) Company shall indemnify Bank against any loss, liability or expense (including
attorneys' fees and costs) resulting from or arising out of any breach of any of the foregoing warranties,
representations, and agreements.

14. Bank Responsibilities: Liability: Limitations on Liability: Indemnity.

(a) In the performance of the services required by this Agreement, Bank shall be
entitled to rely solely on the information, representations, and warranties provided by Company pursuant
to this Agreement and by Third-Party Sender pursuant to this Third-Party Sender Agreement, and shall
not be responsible for the accuracy or completeness thereof. Bank shall be responsible only for
performing the services expressly provided for in the Third-Party Sender Agreement, and shall be liable
only for its gross negligence or willful misconduct in performing those services. Bank shall not be
responsible for Company's acts or omissions (including, without limitation, the amount, accuracy,
timeliness of transmittal or authorization of any Entry received from Company) or those of any other
person, including, without limitation, Third-Party Sender, any Federal Reserve Bank, ACH Operator or
transmission or communications facility, any Receiver or RDFI (inclUding, without limitation, the return of
an Entry by such Receiver or RDFI), and no such person shall be deemed Bank's agent. Company
agrees to indemnify Bank against any loss, liability or expense (including attorneys' fees and costs)
resulting from or arising out of any claim of any person that the Bank is responsible for any act or
omission of Company or any other person described in this Section 14(a).

(b) To the extent that Company incurs losses caused solely by Bank's willful
misconduct or grossly negligent conduct in performing the services provided herein, Bank shall be liable
only for Company's actual damages; Bank shall not be liable for any consequential, special, incidental,
punitive or indirect loss or damage which Company may incur or suffer in connection with this Agreement,
whether or not the likelihood of such damages was known or contemplated by the Bank and regardless of
the legal or equitable theory of liability which Company may assert, including, without limitation, loss or
damage from subsequent wrongful dishonor resulting from Bank's acts or omissions pursuant to this
Agreement.

(c) Without limiting the generality of the foregoing provisions, Bank shall be excused
from failing to act or delay in acting if such failure or delay is caused by legal constraint, interruption of



transmission or communication facilities, equipment failure, civil strife, war, emergency conditions or other
circumstances beyond Bank's control. In addition, Bank shall be excused from failing to transmit or delay
in transmitting an Entry if such transmittal would result in Bank's having exceeded any limitation upon its
intra-day net funds position established pursuant to present or future Federal Reserve guidelines or in
Bank's reasonable jUdgment otherwise would violate any provision of any present or future risk control
program of the Federal Reserve or any rule or regulation of any other U.S. governmental regulatory
authority.

(d) Subject to the foregoing limitations, Bank's liability for loss of interest resulting
from its error or delay shall be calculated by using a rate equal to the average Federal Funds Rate at the
Federal Reserve Bank of San Francisco for the period involved. At Bank's option, payment of such
interest may be made by crediting the Account.

(e) Bank does not warrant to Company that the Bank's ACH services and related
system (whether mechanical, computerized or otherwise) will be free from error or that it will meet the
specific requirements of Company. Company shall assume complete responsibility for any Company
decisions or actions taken based on information obtained as part of the Banking ACH services or from
use of the related system. In the event of a breach of warranty, Bank's sole obligation and liability shall
be to take commercially reasonable efforts to protect Company against loss and to provide competent
services as expected from a financial institution consistent with industry standards to correct any errors
identified in the System and to re-perform any services which fail in a material respect to meet the limited
warranties provided herein. Notwithstanding the foregoing, Bank makes no warranties, express or
implied, including but not limited to, implied warranties of merchantability and fitness for a particular
purpose.

15. Inconsistency of Name And Account Number. Company acknowledges and agrees that if
an Entry describes the Receiver inconsistently by name and account number, payment of the Entry
transmitted by Bank to the RDFI may be made by the RDFI (or by Bank in the case of an On-Us Entry) on
the basis of the account number supplied by Third-Party Sender, even if it identifies a person different
from the named Receiver, and that Company's obligation to pay the amount of the Entry to Bank (or any
return with respect thereto) is not excused in such circumstances.

16. Amendments. From time to time Bank may amend any of the terms and conditions
contained in this Agreement and the Third-Party Sender Agreement. Such amendments shall become
effective upon thirty (30) days after receipt of notice by Company or such later date as may be stated in
Bank's notice to Company.

17. Notices, Instructions, Etc.

(a) Except as otherwise expressly provided herein, Bank shall not be required to act
upon any notice or instruction received from Company or any other person, or to provide any notice or
advice to Company or any other person with respect to any matter.

(b) Bank shall be entitled to rely on any written notice or other written communication
believed by it in good faith to be genuine, and any such communication shall be deemed to have been
signed by such person.

(c) Except as otherwise expressly provided herein, any written notice or other written
communication required or permitted to be given under this Agreement shall be delivered, or sent by
United States registered or certified mail, postage prepaid, or by express carrier, and, if to Bank,
addressed to:

Bank of American Fork
P.O. Box 307
American Fork, Utah 84003
Attn: Janet Lopez



and, if to Company, addressed to:

Attn: _

unless another address is substituted by notice delivered or sent as provided herein. Except as otherwise
expressly provided herein, any such notice shall be deemed given when received.

18. Data Retention.

(a) Company shall retain all information about its digitizing of checks and related
items and source documents for thirty (30) days following the date of their transmittal to Third-Party
Sender, and shall provide such data to Bank upon its request. Without limiting the generality of the
foregoing provision, Company specifically agrees to be bound by and comply with all applicable
provisions of the Rules regarding the retention of documents or any record, including, without limitation,
Company's responsibilities to retain all items, source documents, and records of authorization in
accordance with the Rules.

(b) Company will retain each check used to originate debit Entries for a reasonable
period of time, but in no event fewer than ninety (90) days after such check has been digitized and
transmitted to Third-Party and no more than one hundred eighty (180) days after such date. Company
will use commercially reasonable methods to destroy such checks including without limitation prior
storage in a locked, secure location and cross-shredding.

19. Tapes and Records. All magnetic tapes, Entries, security procedures and related records
used by Bank for transactions contemplated by this Agreement shall be and remain Bank's property.
Bank may, at its sole discretion, make available such information upon Company's request. Any
expenses incurred by Bank in making such information available to Company shall be paid by Company.

20. Evidence of Authorization. Company shall obtain all consents and customer
authorizations required under the Rules and Section 13 of this Agreement and shall retain such consents
and authorizations for two (2) years after they expire.

21. Cooperation in Loss Recoverv Efforts. In the event of any damages for which Bank or
Company may be liable to each other or to a third party pursuant to the services provided under this
Agreement, Bank and Company will undertake reasonable efforts to cooperate with each other, as
permitted by applicable law, in performing loss recovery efforts and in connection with any actions that
the relevant party may be obligated to defend or elects to pursue against a third party.

22. Termination. Bank reserves the right to terminate this Agreement immediately upon
providing written notice of such termination to Company. Any termination of this Ag~eement shall not
affect any of Bank's rights and Company's obligations with respect to Entries initiated by Company prior
to such termination, or the payment obligations of Company with respect to services performed by Bank
prior to termination, or any other obligations that survive termination of this Agreement.

23. Entire Agreement. This Agreement, together with the Third-Party Sender Agreement, is
the complete and exclusive statement of the agreement between Bank and Company with respect to the
subject matter hereof and supersedes any prior agreement(s) between Bank and Company with respect
to such subject matter. In the event performance of the services provided herein in accordance with the
terms of this Agreement would result in a violation of any present or future statute, regulation or
government policy to which Bank is subject, and which governs or affects the transactions contemplated
by this Agreement, then this Agreement shall be deemed amended to the extent necessary to comply
with such statute, regulation or policy, and Bank shall incur no liability to Company as a result of such
violation or amendment. No course of dealing between Bank and Company will constitute a modification
of this Agreement, the Rules, or the security procedures or constitute an agreement between the Bank
and Company, regardless of whatever practices and procedures Bank and Company may use.



24. Non-Assignment. Company may not assign this Agreement or any of the rights or duties
hereunder to any person without Bank's prior written consent.

25. Waiver. Bank may waive enforcement of any provision of this Agreement. Any such
waiver shall not affect Bank's rights with respect to any other transaction or modify the terms of this
Agreement.

26. Binding Agreement: Benefit. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and their respective legal representatives, successors and assigns. This
Agreement is not for the benefit of any other person, and no other person shall have any right against
Bank or Company hereunder.

27. Headings. Headings are used for reference purposes only and shall not be deemed a
part of this Agreement.

28. Severability. In the event that any provision of this Agreement shall be determined to be
invalid, illegal or unenforceable to any extent, the remainder of this Agreement shall not be impaired or
otherwise affected and shall continue to be valid and enforceable to the fullest extent permitted by law.

29. Governing Law. This Agreement shall be construed in accordance with and governed by
the laws of the State of Utah. Company consents to the nonexclusive jurisdiction of the state and federal
courts of the State of Utah to consider any matter or lawsuit with respect to the enforcement of this
Agreement.

Title__~C1......r...;c.!<»~<'-'ZeLc-------

By _

Name _

Title _

IN WITNESS WHEREOF the parties hereto have caused this Agreement to be executed by their
duly authorized officers.

Bank of American Fork


